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MINUTES

Of the Township of West Milford

ZONING BOARD OF ADJUSTMENT

August 24, 2021

Regular Meeting via Zoom

(Due to COVID-19 social distancing requirements this virtual meeting was held on Zoom.) Robert Brady, Board Chairman, opened the Zoom Meeting of the Zoning Board of Adjustment at 7:33 p.m. The Board Secretary read the Legal Notice. The Pledge of Allegiance was recited.

LEGAL

In accordance with Chapter 231, Public Laws of the State of New Jersey of 1975, adequate advance notice of this meeting was sent to the Herald News for publication, is posted on the Bulletin Board in the main corridor of Town Hall and is on file in the Township Clerk's Office. 

ROLL CALL

Present:
Daniel Jurkovic, Linda Connolly, Frank Curcio, Arthur McQuaid, , Michael Gerst, Michael DeJohn, Robert Brady
Also Present:
Pamela Jordan, Board Secretary, Steven Glatt, Esq., Kenneth Ochab, Kenneth Ochab Assoc., LLC.,
Patrick D. McClellan, P.E., MCB Engineering
Absent:
Russell Curving, Jo Ann Blom

The Chairman greeted the Board, the applicants and any members of the public.  Mr. Brady explained the Zoning Board and Open Public Meetings Act, the social distancing requirements as a result of Covid-19, and the reason that the meeting was being conducted by electronic means via ZOOM. The meetings are advertised in the Herald News and on the Township website.  The Board operates in accordance with the Open Meeting Act of the State of New Jersey, which means discussions and decisions are made in public. 

MEMORIALIZATIONS

MCDONALD’S USA, LLC


RESOLUTION 15-2021






PRELIMINARY & FINAL SITE PLAN





USE AND BULK VARIANCE ZB03-21-05

Block 6303; Lot 14, Block 6303 Lot 15 (parking lot)

41 Marshall Hill Road; CC Zone

Decided:
Use and Bulk Variance including variances requested for a side by side dual drive thru, menu boards, relocation of accessible parking area and improvements to the entrance walkway

Approved:

July 27, 2021

Eligible to Vote:  
Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Robert Brady
A motion was made by Arthur McQuaid and second by Daniel Jurkovic to approve Resolution 15-2021
Roll call vote:
Yes:
Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Robert Brady

CARRIED APPLICATIONS
NEW CINGULAR WIRELESS PCS, LLC (“AT&T”)

Complete:  05/07/2021

PRELIMINARY & FINAL SITE PLAN



Deadline:   11/06/2021

USE AND BULK VARIANCE ZB03-21-07

Block 3101 Lot 8

325 Lakeside Road, R-4 Zone

A conditional Use Variance request, pursuant to N.A.S.A. 40:55D-70 d(6) for a height variance since the proposed height of 160 feet exceeds the permitted height by 10 feet or 10% of the maximum height permitted in the district for a principal structure; Bulk Variance requests for lot size where 25 acres is required and 4.52 acres is proposed and side yard setback where  300 feet is required and 1.5 feet is proposed; and, Preliminary and Final Site Plan approval for the construction of a cellular tower and storage facility.

Eligible to Vote:
Daniel Jurkovic, Linda Connolly, Frank Curcio, Arthur McQuaid, Michael Gerst, Robert Brady

The Applicants Attorney, Christopher Quinn, began by stating the Applicant had previously reduced the proposed height of the tower from 150 feet to 115 feet considering concerns from the Board.  
Mr. Quinn stated that the Board requested the Applicant investigate 3 items;

1. The possibility of the underlying property owner merging Block 3101, Lot 8 with the    adjacent Lot 7 to increase the proposed setback from 1 ½ feet.
2. Adequate access rights from property to the North, Lot 

3. Lot 3201, property 2 lots to the south and the viability of this lot as a viable candidate for tower location.
The Board Attorney stated the same 5 Board Members that heard testimony for this Application at the previous Board meeting were present then, confirmed Mr. Quinn’s decision to ask the vote be put off until other and or more Board members were able to hear all of the testimony and become eligible to vote.  
The Board Planner asked Mr. Quinn how the merger of lot 7 into lot 8 would be accomplished.  Mr. Quinn stated that a lot merger deed, as a condition of approval (after the fact), is proposed and would be provided to the Board.  With an accepted condition of approval, revised plans would reflect the increased area.  The access easement is presently with the owners of the two lots, copies of said easement will be provided.

The Board Attorney reminded Mr. Camilo Gaviria, The Applicants Civil Engineer he was still under oath. Mr. Gaviria began sharing his screen with Exhibit Z-2, showing a redline of lot 7 and lot 8 revealing an overall visual representation of what the combined lots would look like – marked z4 (original submission) with redlines to show changes of merged lots that share common ownership.
Mr. Gaviria displayed the sheet marked z4 (previously presented unmarked) showing the proposed site located between lots 7 and lot 8 - that are proposed to be merged, displayed outlined in red for this presentation.  The side yard setback on (lot 7 only) is proposed at 1 foot 6 inches.  Considering the lot merge of lot 7 and lot 8 the setback distance would be 100 foot 6 inches.  The proposed facility remains located as originally presented.  
Mr. Gaviria stated considering options for building a new tower, the property to the South, Block 3201, Lot 1 unoccupied, undeveloped municipal property and Mr. Gaviria indicated his understanding is that this property is protected and would not be developed.  
Mr. Quinn stated that the ordinance requires a 300 foot tower setback and the Applicant will not meet the requirement on the Southern side and encroaches on the driveway to the North.   The final proposed lot area with the merger of lot 7 (1.88 acres) and lot 8 (4.52 acres) will be 6.4 acres- increasing the lot area by 30 %, less than 25 acres required per the ordinance, bringing nonconforming lot 7 width and lot frontage into compliance.  Mr. Quinn stated the merger would not change the 200 foot property list.  
The Board asked if the tower could be placed anywhere on the property that would bring the tower location into setback compliance.  Mr. Quinn indicated that moving the tower would either encroach further to the South or North and additional requirements would be present to locate on disturbed area  were limited.   
The Board questioned the Applicant for clarification relating to Block 3201 Lot 1 relating to prior  testimony as to protected and not protected clarification.  Mr. Quinn referred to an email stating that the parcel was no longer dedicated open space and there were a number of ways that this property was being protected with development restrictions separate from being dedicated opens spaces - including Highlands.  There are a number of considered aspects that go into choosing a site location such as needs for coverage, buildable and environmental concerns.

The Board questioned Federal regulations requiring cell companies and their need to provide coverage.  If the applicant were to comply with the ordinance and stay within 10 feet of the tree height, how many cell towers would be required to provide the same coverage and what would the environmental impact be for driveways, installation and equipment and further disturbance. 
Mr. Pinesso, the Applicants RF Engineer was reminded by the Board Attorney that he was still under oath – Mr. Pinesso described how a search area is determined by AT&T referring to exhibit A1, Map #1.  The map represented existing on air coverage and gaps in service along 511/Jersey Avenue.  The proposed location would help to fulfil the gaps in service from existing site, identified by AT&T as 2292.  The process is to direct a site acquisition specialist to find a suitable location in a specific geographic area far enough away from existing sites but would provide coverage hand off.  Mr. Pinesso stated that a taller tower would provide better coverage however, the ordinance states 10 feet about the tree line is required.  
Mr. Pinesso described Exhibit A3, (provided for preview to the Board not yet presented with testimony) the search ring W 6285, with a yellow thumb tac representing the proposed location and the polygon shaped search area outlined in red.  The search area is generated to show inadequate coverage.  When the gap is determined, the search area is then provided to the site acquisition team to locate a suitable existing or new location where service is lacking.   New sites are required to communicate signal with neighboring sites to connect to existing on air sites for reliable coverage to their customers.
Exhibit A4, an area, google earth map – zoomed out version showing the search area and proposed location.  Blue dots show where AT&T has existing sites.  To provide service to this area the tower in this location and an existing ATC lattice tower and possibly another between the two would be needed to provide adequate service to the Southern portion of Greenwood Lake.  
Alternate sites pursued by AT&T, Moosehead Marina to the South of the proposed location, was not available due to wetland restrictions, as determined by the environmental engineer.   
The proposed tower at a maximum of 110 feet with branches that would expand to 115 feet with the antenna centerline of 105 feet is the minimum height that would provide a proper hand off, a lower height would not provide a service hand off to neighboring sites.  

Mr. Panesso displayed Map#2, AT&T Proposed Composite Coverage Antenna Centerline 105 feet along 511.  This exhibit, if integrated into the network with existing on air sites as well as the proposed site show there is hand off coverage to the Southern site 2292.  Mr. Pinesso indicated that as  height decreases there is a decline in coverage, opening gaps.  Mr. Panesso stated that the minimum height AT&T would need to provide seamless reliable coverage would be 105 feet.
Mr. Panesso shared Exhibit A5, Map #6, composite coverage with an antenna centerline at the reduced height of 85 feet for existing on air coverage with the proposed site along 511.  Mr. Panesso indicated that reducing the height, coverage would be unreliable.  Considering topography, reducing the height of the tower would create the need for three towers of (ordinance complying height) to provide seamless reliable coverage, the proposed plus two others.
A Board Member stated complying with the ordinance height requirement appears to not be environmentally friendly when considering driveways, clearing land, equipment and available suitable parcel(s).  
Mr. Panesso indicated that creating the least amount of sites to provide the footprint needed is the favored.  Antennas below the tree line will not pass through obstructions for any future carrier. The line of site or path must be clear.  A signal below the tree line cannot reach the user or transmit back.  Mr. Panesso stated the height of the tower blends into the surrounding area.
Mr. Panesso, in summary, (shown on the propagation map) stated the signal at a lower height would be blocked resulting in unreliable coverage.  One Hundred five (105 feet) is the minimum height that would provide the hand off between existing on air sites.  
The Board Attorney, referred back to the previous exhibit showing coverage at 85 feet – questioning what the total gap that AT&T is trying to cover.   Mr. Panesso described that area as approximately 1.2 miles from the existing on air site – then to the North with a rough estimate of 2.25 miles into NY.  Mr. Pinesso described this site as a significant improvement in coverage if this application were approved and integrated into the network for Greenwood Lake and Hewitt.  The existing on air sites are currently providing their maximum capable coverage at the antenna height.  Raising the antenna centerline height, the coverage increases with less obstruction. One monopine at the proposed height of 105 feet reduces the impact that 3 towers would cause at a permitted height and provide the same coverage.  
Mr. Panesso referenced the FCC compliance report submitted with the application and explained the maximum permissible Radio Frequency exposure limit is 3.8976 % for this proposed installation at this height.  Using 100% as a reference point for compliance, this installation is well below the FCC general population maximum permissible limit of exposure – Mr. Panesso stated more than 25 times below the estimated as safe for continuous human exposure to the radio frequency emissions from the antenna.  
Mr. Quinn stated that the Federal Government is allowed to establish standards for emissions.  Once an applicant demonstrates that it has complied with the standards.  The Court can not make a determination about emission or exposure.  The Board is bound by the testimony relating to the State and FCC standards.  When the Board is making a determination on the positive and negative criteria it is based on zoning criteria only.  The Board does not have the power to override FCC regulations.
Mr. Panesso referenced the report dated June 30, 2021  FCC assessment report specific for the proposed installation, taking into account all of AT&T operating frequency band licensed to it by the FCC and the proposed height of 105 foot centerline, the antenna model, vertical pattern, power in the frequency band it is being operated in.  Many devises in everyday use, such as refrigerators, wifi, cordless phones in the home produce this type of energy.  Page 19 in the report listed examples of familiar household items that carry emissions.  There is a cushion built in and 100% is in compliance within a wide margin.   When the signal leaves the antenna the signal decreases.  Any type of obstruction will reduce the antenna signal.  
Chairman Brady asked Mr. Quinn to explain Inherently Beneficial Use and how it applies to cell towers.  Mr. Quinn stated there are different standards for each type of USE variance application.  A D1 Variance (not permitted in a zone) has a higher standard of proof to satisfy criteria.  Certain uses that have been determined beneficial to an area, such as a hospital, are deemed to be Inherently Beneficial.  Applications that fall within this category have a less rigorous requirement for positive criteria proof.  In Smart v. Fairlawn, The Supreme  Court would not say that a cell tower itself was Inherently Beneficial.  The Court would not make a determination of antenna on an existing structure.  The use is not deemed Inherently  Beneficial.   The ordinance does not prohibit the use in this zone.  
The Board Planner indicated that the Mayor and Council construct the zoning ordinance.  Cell towers are a permitted use in this residential zone.  The height of the use (cell tower) requires a variance as well as a side yard setback making this application a D Variance for height with specific standards.  
The Board Attorney interrupted to discuss a chat message sent during testimony, stating the message was inappropriate and an attempt to infect testimony.  Members of the public should refrain from sending messages during testimony.  Other Board members indicated the lack of civility was disturbing and this type of actions could be used for an appeal.  The Board Attorney explained objectors would have an opportunity to speak.  The record must be preserved.
Michael Gerst made a  motion to take a 10 minute break, second by Arthur McQuaid

All in favor.  

Mr. Scott Horn, Principal Owner, Acer Associates located 32 Covinton Lane, Vorhes NJ was sworn in by the Board Attorney and accepted as an Environmental expert.  Mr. Horn is retained by AT&T as their expert.  Mr. Horn testified the applicants site selection was chosen because the lot has prior development and would not require further land disturbance.  A site located to the South, Moosehead Marina, was ruled out due to wetlands being too close.  Mr. Horn stated the Municipal property to the South is located within a protected zone that would limit development.  Critical habitat and wetlands would likely affect the high integrity resource area.  Mr. Horn indicated this particular sight was best suited - Not in a protected zone, the area to be developed is currently a parking area, no proposed tree clearing and indicated in his opinion, would have no impact on critical habitat. The proposed site does not have wetlands near the site location and there would not be any deforestation.  The developed conditions was the basis for submitting for a Resource area determination for the Highlands.  Obtaining the Highlands Commission approval would be a condition of an approval.  
The Board stated that the Environmental Commission would like to see multiple towers at a lower height.  Mr. Horn indicated multiple towers would have a great detrimental impact to the habitat and require long access drives with significant disturbance to mountainous steep slope terrain.  

Mr. Paul Ricci, 177 Monmouth Avenue Atlantic Highlands NJ is a licensed professional planner in NJ from 2000.  Member of American institute of certified planners.  Masters from Rutgers and a planning consultant to five communities and qualified as in expert numerous times.
Mr. Ricci stated that he reviewed pertinent sections of the zoning ordinance and the master plan and has prepared photo simms at 150 feet and 115 feet along with visual impact photos.   

Mr. Ricci indicated that a D6 variance allows for a less stringent burden of proof – public benefits and positive criteria that the public benefits from wireless telecommunication facilities.  
Mr. Ricci indicated that the Applicants experts have established this locations as particularly suited at the right location and height to fill the gap in coverage and deliver service to the community in the least intrusive manner with one tower.  

Further stated, the height is tied to the service and necessary to effectuate the use,  settled under Smart v Fairlawn.  The use is permitted in the R4 zone.   
Further stated, favoring the tower located further to the South, in excess of 600 feet from the residential properties and 105 feet from the town property that  is open wood space.
Mr. Ricci displayed (undated) photo simms, Proposed AT&T 115 foot wireless telecommunication facility Prepared July 15, 2021.   Photos were based on drone flights, two separate occasions.  Described by Mr. Ricci as;
Photo #1, exhibit A7
150 feet North of the site near boat storage
Photo #2, exhibit A8
Lakeside drive, 420 feet East looking up- height appears to be the same height of the existing trees.  

Photo #3, Lakeside drive to the South

Photo #4, Across the lake, monopine appears to be in character of the area

Photo #5, 625 feet North of the site, looking toward the cell tower.  

Photo #6, Not showing any impact from the public right of way

Phote #7, 1350 feet East of the Site.  Slightly protrudes from the tree line
Photo #8, Across the lake, extends slightly above the tree line
Photo #9  Across the lake, slightly above the tree line

Stealth technology and characteristics of the area, minimalize the visual impact.  

Mr. Ricci testified stating that there is significant public interest at stake, family interactions, e911 calls and access to information associated with cell phones.   
Identifying negative impacts associated with the application – the cell towers are passive installations, do not create traffic, do not increase population or demand for public water or sewer and do not create noise.  

Mr. Ricci stated the only potential negative impact associated with the application is the visual impact and indicated that the impact is minimal.  
Balancing the benefits vs the detriments of the application, Mr. Ricci stated the negative burden is met and the benefits out way the detriments.  

Siting Federal rules and regulations – Mr. Ricci stated the FCC in 2018 says that a zoning Board creates an effective prohibition of wireless service if the material inhibits the providers ability to engage in a variety of activities related to its provision of coverage service.  Mr. Ricci indicated if the minimum height required to provide this use, three towers would be needed to fulfill the area.  Concluding AT&T’s Planner stated this was a very good application that meets the burden of proof for the variances requested.
Questions were open to the Board.

Mr. Quinn indicated that the Applicants testimony was complete.
The Board opened the floor to questions from the public.

Mr. Michael Micali of 38 Kershakua Trail South, Block 3103 lot 21 was sworn in.   Mr. Micali had questions concerning the generator that would be at the tower location.  Mr. Graveria responded to the size -  30 kilowatt gas generator, with the highest rating of 65 decibels at 3 meters from the generator– roughly 10 feet, with sound decreasing the farther away one is.  A comparison in sound – proposed study found that the closest house (about 573 ft) would hear little to no noise from the generator.  Mr. Quinn noted that generator noise is regulated by the State with respect to residential property lines. During an emergency, generators are exempt from noise regulations.  The Board Engineer stated the further away the less noise will be heard.  Mr. Graveria stated - residence may hear some noise during testing 1 time per month for approximately 20 minutes.  Testing is required to cycle the generator to be sure it is in good running order in the event of an emergency.  The height of the tower plays no impact on the noise of the generator.
The Board Attorney reminded the public that they have the right to hire a team or individual experts to examine and question the Applicant’s qualified experts and hearsay such as a phone call recollection is not admissible as evidence.  The Board Attorney directed a member of the public to Exhibit A6 to reference testimony regarding FCC requirements.  Mr. Micali had a question where in the report FCC rule that telecommunication had to fill a gap in coverage.

Mr. Panesso stated that every carrier licensed by the FCC is mandated to build out their network.  

The Board Attorney referenced case, Sprint v. Upper Saddle River 352 N.J. Super @ 579.  The Court found the Plaintiffs FCC License required them to provide reliable service throughout their coverage area and present ample evidence that the present service was unreliable.  

The Board Attorney responded to a member of the public regarding property value indicating it was not up to the Applicant to prove property value.  The burden of property value falls on the resident to prove if property value would or would not be affected, hearsay from a phone call would not be admissible as evidence.  

When other carriers collocate another study with the additional carriers information would need to be completed based, cumulative, on their power level and frequency bands.  Mr. Panesso stated the numbers would never go up to 100%, explaining low powered systems only propagate short distance.  Additional carriers would need to comply with the FCC Guidelines.  

Shawna Polglaze from 20 Quigly Road, Hewitt was sworn in.  Ms. Polglaze went on record to say that she is opposed to this tower.  Ms. Polglaze stated that she does not agree that the applicant is following strick provisions in regard to set back and height. The resident stated that she does not have a problem with cell service with her carrier, T-Moble at this time.  
Resident Hope Devino Jennings was sworn in by the Board Attorney.  Ms. Jennings stated that she is a cancer survivor and indicated she is opposed to the location of the tower and the visual impact as well as disturbance to wildlife.

No further comments from the public for or against the application, 

Seeing no one move to close, Michael Gerst made a motion and a second by Arthur McQuaid close the public portion.  
Role call: Daniel Jurkovic, Linda Connolly, Frank Curcio, Arthur McQuaid, Michael Gerst, Robert Brady 

Mr. McQuaid stated that he would like to see the Applicants expert, Mr. Panesso at the next hearing to offer assurance to a concerned member of the public.  
Daniel Jurkovic made a motion to carry the Applicant New Cingular (AT&T) to next scheduled Zoning Board of Adjustment meeting.  
Role call: Daniel Jurkovic, Linda Connolly, Frank Curcio, Arthur McQuaid, Michael Gerst, Robert Brady 

The Board Attorney indicated that the matter was continued to next month with no notice required.  Interested parties should appear at the next month zoom meeting.  

DISCUSSION:
Mr. Brady stated that the main meeting room at Town Hall will be used for voting.  The October Zoning Board of Adjustment meeting would be canceled or remain as a zoom meetings.  

A motion was made by Daniel Jurkovic to carry meeting location discussion to the November regular Meeting and second by Michael Gerst.

Role call: Daniel Jurkovic, Linda Connolly, Frank Curcio, Arthur McQuaid, Michael Gerst, Robert Brady

APPROVAL OF INVOICES – BOARD PROFESSIONALS

A motion was made by Daniel Jurkovic to approve professional invoices and second by Michael Gerst

Role call: Daniel Jurkovic, Linda Connolly, Frank Curcio, Arthur McQuaid, Michael Gerst, Robert Brady

A motion was made by Daniel Jurkovic to approve July 26, 2021 minutes and second by Michael Gerst.

Role call: Daniel Jurkovic, Frank Curcio, Arthur McQuaid, Michael Gerst, Robert Brady

LITIGATION: No change 

Motion for adjournment of the August 24, 2021 meeting by 
Second by 
All in favor. 
None opposed.
ADJOURNMENT at 11:14 PM

Next regular meeting  September 28, 2021 at 7:30 p.m.
Respectfully submitted by,








_______________________








Pamela Jordan, Secretary







Zoning Board of Adjustment


